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In the Court of Appeals of the District of Columbia. 


No. 2434. 

W. A. Swenk, <fcc., Appellant-, 
vs. 

John B. Nicholls. 


a Supreme Court of the District of Columbia. 

At Law. No. 54449. 

John B. Nicholls, Plaintiff, 
vs. 

|W. A. Swenk, Trading under the Firm Name and Style of W. A. 
Swenk Company, and John P. Story and Murray A. Cobb, Co¬ 
partners, Trading under the Firm Name and Style of Story & 
Cobb, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were tiled and proceedings 
had, in the above entitled cause, to wit: 

1 Certificate of Municipal Court on Appeal. 

Filed March 7, 1912. 

In the Municipal Court of the District of Columbia. 

No. 54449. 

John B. Nicholls, Plaintiff, 
vs. 

W. A. Swenk, Trading as W. A. Swenk and Co., and John P. Story 
and Murray A. Cobb, Trading as Story and Cobb, Defendants. 

Date. Proceedings. 


Plaintiff’s attorney, R. H. Yeatman. 

Defendant Swenk’s, C. E. Robson. 

Defendants’ attorneys, Darr, Peyser & Taylor, for 
Story and Cobb. 


1—2434a 
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1912. 

January 11th. 

“ 17th. 

18th. 
22nd. 
25th. 
February 1st. 
“ “ 8th. 

21st. 


23rd. 


2 

February 24 th. 
“ 29th. 
29th. 

March 5th. 

5th. 


Bill of particulars filed. Summons and copies (3) 
issued returnable January 18, 11 A. M. 

Summons returned ‘‘summoned as within directed 
as to W. A. Swenk and M. A. Cobb/’ 

Continued to January 25, 11 A. M. 

Subpoena and copy issued by plaintiff 

Continued by defendants to February 1, 11 A. M. 

Continued by defendants to February 8, 11 A. M. 

Continued by plaintiff to February 21, 11 A. M. 

Trial, witnesses sworn. 

Judgment for plaintiff for $500.00 with interest 
against Swenk and Co. and dismissed, as to Story 
and Cobb, and costs. 

Appeal, notice of, filed by W. A. Swenk, under¬ 
taking on, with Empire State Surety Co. surety, 
approved and filed. 

Appeal, notice of, filed by plaintiff. 

Appeal, notice of, filed by plaintiff. 

Appeal, undertaking on, with Mass. Bonding Co. 
surety, filed. 

Appeal, undertaking on, approved. 

Appeal, record on, and papers filed with Clerk of 
Supreme Court, D. C. 


This is to certify, .that the foregoing is a true copy of the 
Docket Entries and of all the proceedings had before the said Court 
in the above cause, and that the annexed documents are all the orig¬ 
inal papers filed in said cause. 

Witness the Honorable Judges of said Court this 5th day of March 
A. D. 1912. 

Costs paid by plaintiff, $5.50 
Costs paid by defendant-, $1.50. 

F. G. AUKAM, Clerk, 

By BLANCHE NEFF, 

Assistant Clerk . 

3 Memorandum. 

******* 

At Law. No. 54449. 

John B. Nicholls, Plaintiff, 
vs. 

W. A. Swenk, Trading under the Firm Name and Style of W. A. 
Swenk & Company, and John P. Story and Murray A. Cobb, Co¬ 
partners, Trading under the Firm Name and Style of Story & 
Cobb, Defendants. 

Bill of Particulars. 

Summons, with Marshal’s return thereon. 

Summons, with Marshal’s return thereon. 
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Notice of Appeal. 

Undertaking on appeal. 

Notice of appeal, and service acknowledged. 

Notice of Surety, and service acknowledged. 

Undertaking on Appeal. 

Certificate of Municipal Court on Appeal. 

Supreme Court of the District of Columbia. 

Thursday, March 7, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

The Appellant, W. A Swenk, trading under the firm name and 
style of W. A. Swenk and Company, having failed to prose- 
4 cute his appeal and the apj>ellee having caused the same to be 
docketed, comes here now by his Attorney, Mr. Rudolph H. 
Yeatman and moves the Court to affirm the judgment of the Munic¬ 
ipal Court of the District of Columbia against said appellant, which 
is granted. 

Therefore, it is considered that the appellee herein, recover against 
the appellant, W. A. Swenk. trading under the firm name and style 
of \V. A. Swenk and Company herein and The Empire Surety Com¬ 
pany, his surety, the sum of Five hundred dollars ($500.) with in¬ 
terest thereon from the 21st day of February, 1912, until paid, Five 
and 50/100 dollars ($5.50) costs as adjudged by said Municipal Court 
of the District of Columbia, and the costs of the cause in this Court 
to be taxed by the Clerk and have execution thereof. 


Motion. 

Filed March 11, 1912. 

* 

******* 

Comes now the defendant, by his attorney, and moves the Court 
to set aside the judgment obtained in the Municipal Court, and 
affirmed in this court, in above entitled cause, and grant leave to have 
said cause docketed for trial in its usual course, upon the following 
grounds. 

(1) That the notice in said cause, was sent by mail from the 
Municipal Court, and received by the defendant’s attorney on the 
6th, day of March, 1912, which said 6th day of March, was the 

eleventh day after the bond in this cause had been approved 
5 by Justice Terrell. That said notice should have been re¬ 
ceived before the said 6th day of March, and that the clerk 
of the Municipal Court was negligent in holding back said notice. 

(2) That the defendant’s attorney, was engaged in Circuit Court 
No. 2 on the said 6th day of March, 1912, same being the day that 
the said notice from the Municipal Court was received, and therefore 
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the defendant's attorney did not have the proper time to give the 
matter his attention. 

(4) That the judgment for $500.00, in the above entitled cause, 
is excessive, cruel and unwarranted from the facts in the case. 

CHAS. E. ROBSON, 
Attorney for Defendant. 

****** * 

District of Columbia, ss: 

I. Charles E. Robson, first being duly sworn, upon oath deposes 
and says, that he is the attorney for \V. A. Swenk, defendant in the 
above entitled cause, that the affiant received a notice from the 
Municipal Court in re the above entitled cause, on the 6th day of 
March. 10T2. said notice being received by mail. That your affiant 
on said 6th day of March. 191*2. was engaged in Circuit Court No. 2 
trving a case in said court. 

CHAS. E. ROBSON. 

Subscribed and sworn to before me this 9th day of March, 1912. 

[seal.] WM. J. NEALE, 

Notary Public , 7). C. 


6 Supreme Court of the District of Columbia. 

Friday, April 12, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

Upon consideration of the motion of the defendant W. A. Swenk 

and Company filed herein to set aside the judgment obtained in the 

Municipal Court and affirmed in this Court against said defendant, it 

is ordered that said motion be, and is is herebv overruled. 

•/ 


Supreme Court of the District of Columbia. 

Saturday, April 13, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

****** * 

It appearing to the Court that the plaintiff has failed to docket his 
appeal against John P. Story and Murray A. Cobb, co-partners, trad¬ 
ing under the firm name and style of Story and Cobb, within the 
time prescribed by law, upon motion of Messrs. Darr, Peyser and 
Taylor, it is considered that the judgment of the Municipal Court of 
the District of Columbia for said Story and Cobb for costs, be and the 
same hereby is affirmed. 
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7 Therefore, it is considered that said defendant- Story and 

Cobb herein recover against the plaintiff herein, the costs of 
their defense in this cause to be taxed by the Clerk and have execu¬ 
tion thereof. 


Memoranda. 

April 15, 1912.—Appeal noted by Swenk and Company and 
Supersedeas bond fixed at $500. 

May 3, 1912.—Leave to defendant Swenk to deposit $500. in 
lieu of Supersedeas bond. $500. deposited in lieu of Supersedeas 
bond. 

Appeal bond for costs approved and filed. 


Assignment of Errors. 

Filed May 7, 1912 

* * * * * * * 

The Court erred as follows:— 

1. The trial court erred in holding that it had no discretion in the 
matter of setting aside the judgment in this cause. 

2. The trial court erred upon the whole record in refusing to set 
aside the judgment entered in this cause. 

3. The trial court erred in holding that the appellant should not 

have relied upon the notice required to be given him by the 
8 Municipal court as provided by section 31 of the D. C. Code 
of laws. 

4. The trial court erred in entering the judgment without proof 
of the giving of the notice required by section 31 of the D. C. Code, 
and thereupon erred in refusing to set same aside. 

CHAS. E. ROBSON, 

WM. J. NEALE, 

Attorneys for Defendant {Appellant ). 


Directions to Clerk for Preparation of Transcript of Record. 

Filed May 13, 1912. 

******* 

The defendant, W. A. Swenk, (appellant) hereby designates for 
the transcript of record on his appeal in the above entitled cause the 
following: 

One. Certificate of Municipal Court on appeal. 

Two. Title of case and memorandum of pleadings (omitting the 
pleadings themselves). 

Three. Memorandum of docketing appeal in the Supreme Court. 

Four. Memorandum of judgment of affirmance for plaintiff. 

Five. Motion of defendant Swenk to vacate and set aside judg- 
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ment of affirmance, and affidavit in support thereof, and order of 
Court overruling said motion. 

Six. Memorandum of notice of apical in open court, and order 
affixing the amount of bond. 

9 Seven. Memorandum of order of Court to make a deposit 

of $500. in lieu of a supersedeas bond, and memorandum of 
deposit of $500. for supersedeas bond. 

Eight. Memorandum of bond for costs. 

Nine. The assignment of errors, and this designation. 

CHAS. E. ROBSON, 

WM. J. NEALE, 

Attorneys for Defendant Swenk 


10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

T. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
l oth inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54449 at law, wherein John B. 
Nioholls is Plaintiff and W. A. Swenk, trading under the firm name 
and style of W. A. Swenk & Company, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 6th day of June, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2434. W. A. Swenk, &c., appellant-, vs. John B. Nicholls. Court 
of Appeals, District of Columbia. Filed Jun-11, 1912. Henry W. 
Hodges, clerk. 





